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South Africa

Matthew 
Morrison

Rob Scott
Prof. Angela 
Itzikowitz

Zara Sher

■	 its	primary	business	activity	must	be	the	conduct	of	insur-
ance business and operations arising directly therefrom;

■	 its	 key	 persons	 and	 significant	 owners	 must	 meet	 the	
prescribed fit and proper requirements; and

■	 it	must	have	a	sound	business	plan.		In	particular:
■	 it	must	 have	 a	 plan	 to	meet	 its	 stated	 commitments	

in terms of transformation of the insurance sector, 
including meeting the targets envisaged by the 
Financial Sector Code (which is an empowerment 
code governing the financial services industry);

■	 it	must	have	adequate	operational	management	capa-
bilities to conduct the classes and sub-classes of insur-
ance business that it wishes to conduct;

■	 where	it	is	a	branch	of	a	foreign	reinsurer,	the	regula-
tory framework to which it is subject must be equiva-
lent to the Insurance Act;

■	 where	it	is	part	of	an	insurance	group,	its	controlling	
company must be able to meet the requirements for 
insurance groups as set out in the Insurance Act; 

■	 it	must	be	able	to	comply	with	the	governance	frame-
work requirements, financial soundness requirements 
and reporting and public disclosure requirements of 
the Insurance Act; and

■	 its	 licensing	must	not	be	 contrary	 to	 the	 interests	of	
prospective policyholders or the public interest.

State-owned insurers must be created by statute, and be 
authorised by statute to apply for a licence under the Insurance 
Act.

The Insurance Act requires licence-holders to maintain 
certain minimum capital requirements. 

1.3 Are foreign insurers able to write business directly 
or must they write reinsurance of a domestic insurer? 

Generally, no entity, including a foreign insurer or its South 
African-based subsidiary, may “conduct insurance business” in 
South Africa unless that entity is licensed under the Insurance Act.

The Insurance Act provides that a foreign insurer will be 
regarded as conducting insurance business in South Africa 
where that insurer conducts business similar to insurance busi-
ness outside of South Africa, and directly or indirectly solicits 
business in or from South Africa, or influences in any way the 
placement of insurance business from the South African market 
to the foreign jurisdiction.

Where a South African-based commercial entity itself seeks 
and secures insurance for its business or parts thereof with a 
foreign insurer, the foreign insurer will not be “carrying on 
insurance business” in South Africa and will accordingly not 
be required to obtain an insurance licence.  This is most often 

1 Regulatory

1.1 Which government bodies/agencies regulate 
insurance (and reinsurance) companies?

South Africa has a sophisticated system of financial sector regu-
lation known as the “Twin Peaks” system of regulation, similar 
to the Australian Twin Peaks model. 

The prudential regulator, known as the Prudential Authority 
(the “PA”), is responsible for the first peak, and is charged with 
the regulation of banks, insurers, cooperative financial conglom-
erates and certain market infrastructure.  In essence, the first 
peak is dedicated to the maintenance and enhancement of finan-
cial stability in the South African financial services sector.  

The second peak of regulation is the market conduct regulator 
known as the Financial Sector Conduct Authority (“FSCA”), 
which regulates the conduct of financial institutions.  The main 
task of this separate and independent body is the deterrence of 
misconduct and protection of consumers of financial products 
and services.

While the PA and FSCA are the key insurance regulators, 
there are other regulators, such as the Competition Commission, 
the Takeover Regulation Panel and the Johannesburg Stock 
Exchange, that also regulate companies in the insurance sector, 
where applicable.

1.2 What are the requirements/procedures for setting 
up a new insurance (or reinsurance) company?

The Insurance Act 18 of 2017 (“the Insurance Act”) governs 
the issuing of insurance licences, in relation to non-life, life, 
reinsurance and microinsurance business.  Application is made 
to the PA. 

There are three categories of insurance licence, namely: a licence 
for microinsurance business (for both life and non-life insurance 
business, but with the policy benefits limited to a prescribed 
maximum); a licence for all other classes of life and non-life insur-
ance business; and a licence for reinsurance business. 

An applicant for a microinsurance licence must be a profit 
company or a non-profit company registered under the 
Companies Act 71 of 2008 (“Companies Act”), or a co-op-
erative registered under the Co-operatives Act 14 of 2005 
(“Co-operatives Act”).  Applicants for life, non-life and rein-
surance business licences must be a public company or a state-
owned company registered under the Companies Act, a co-op-
erative registered under the Co-operatives Act, or a branch of a 
foreign reinsurer. 

An applicant must be able to demonstrate the following:

© Published and reproduced with kind permission by Global Legal Group Ltd, London
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of certain funds, for example, the Road Accident Fund (“RAF”), 
the Workmen’s Compensation Fund, and the Unemployment 
Insurance Fund (“UIF”).

Certain professional bodies, for instance those in respect 
the auditing and engineering professions, require that their 
members carry professional indemnity insurance cover. 

2 (Re)insurance Claims

2.1 In general terms, is the substantive law relating to 
insurance more favourable to insurers or insureds?

The South African substantive law relating to insurance does 
not favour either the insurer or the insured. 

2.2 Can a third party bring a direct action against an 
insurer?

In the case of assets and life insurance covers, where a third 
party is a beneficiary or has a noted interest, such third party 
may bring an action directly against the insurer.

In the case of liability insurance covers, a third party may bring 
an action directly against an insurer in respect of any liability 
incurred by the insured towards a third party, but then only in 
the event of the sequestration or insolvency of the insured. 

2.3 Can an insured bring a direct action against a 
reinsurer?

No, unless the insurance contract contains a clause which allows 
the insured to approach the reinsurer directly in certain circum-
stances (commonly known as a cut-through clause), thereby 
creating a contractual nexus with the reinsurer in the circum-
stances contemplated.

2.4 What remedies does an insurer have in cases 
of either misrepresentation or non-disclosure by the 
insured?

In the event of a material misrepresentation or a material 
non-disclosure by the insured, the insurance contract may be 
rendered voidable at the election of the insurer. 

The insurer may therefore, at its election, rescind the insur-
ance contract, which will result in the termination of the insur-
ance contract, and the setting aside of all its legal consequences, 
which generally includes a refund of any premiums paid.

2.5 Is there a positive duty on an insured to disclose 
to insurers all matters material to a risk, irrespective of 
whether the insurer has specifically asked about them?

Yes, as a general rule, with limited exceptions .

2.6 Is there an automatic right of subrogation upon 
payment of an indemnity by the insurer or does an 
insurer need a separate clause entitling subrogation?

Subrogation arises automatically as a matter of common law, and 
applies to all contracts of indemnity insurance.  An insurer is, 
however, not subrogated to an insured’s right of action until it 
has paid the claim under the policy. 

the case in the context of coverage under a global insurance 
programme (issued in a foreign jurisdiction by a foreign insurer) 
of a South African subsidiary company.  Such covers are none-
theless subject to certain regulatory compliance aspects. 

Lloyds, and numerous Lloyds underwriters, are licensed to 
conduct certain classes of insurance business.

1.4 Are there any legal rules that restrict the parties’ 
freedom of contract by implying extraneous terms into 
(all or some) contracts of insurance?

Any provision in a contract of insurance that is contrary to 
public policy is generally unenforceable. 

Legislative restrictions have also been imposed by the 
Policyholder Protection Rules for all life policies, and the 
Policyholder Protection Rules for non-life policies owned by 
natural policyholders and juristic policyholders with an annual 
turnover or asset value less than ZAR2 million, promulgated in 
terms of the Insurance Act.  The rules provide for comprehensive 
requirements regarding the content (mandatory and impermis-
sible provisions), language, notification and disclosure require-
ments for the applicable insurance contracts.  Generally, the insur-
ance contract must be fair to the insured, and for instance must:
■	 include	a	premium	payment	grace	period	(usually	15	days	

from the due date), during which the insurer cannot reject 
a claim on the basis of non-payment of premium;

■	 include	a	cooling-off	period	(usually	31	days	from	receipt	
of the insurance contract); and

■	 include	 the	 necessary	 disclosures	 including	 insurance	
limits, exclusions, insurer and intermediary contact infor-
mation, remuneration and commission details, claims 
details and complaint details.

1.5 Are companies permitted to indemnify directors 
and officers under local company law?

Except to the extent that a company’s Memorandum of 
Incorporation provides otherwise, a company may indemnify a 
director/officer, and may purchase insurance to protect a director/
officer against any liability, except in the following instances: 
1. In respect of liability to the company itself.
2. Where the director:

a. acted in the name of the company, signed anything 
on behalf of the company, or purported to bind the 
company or authorise the taking of any action by or 
on behalf of the company, despite knowing that the 
director lacked the authority to do so;

b. acquiesced in the carrying on of the company’s busi-
ness despite knowing that it was being conducted in a 
reckless manner;

c. was a party to an act or omission by the company 
despite knowing that the intention was to defraud the 
creditor, employee or shareholder of the company, 
being part of an act having or which had any other 
fraudulent purpose;

d. incurred any liability arising from wilful misconduct 
or wilful breach of trust; or

e. incurred a fine as a result of a conviction of an offence 
in terms of national legislation. 

1.6 Are there any forms of compulsory insurance?

Yes, various legislation has been enacted which provides for 
compulsory insurance through the establishment and operation 

© Published and reproduced with kind permission by Global Legal Group Ltd, London



231ENSafrica 

Insurance & Reinsurance 2020

4 Litigation – Procedure

4.1 What powers do the courts have to order the 
disclosure/discovery and inspection of documents in 
respect of (a) parties to the action, and (b) non-parties to 
the action?

(a) In respect of parties to an action, the courts have the power 
to order discovery/disclosure of documents when one of the 
parties has failed to discover and/or disclose (produce) all 
relevant documents, as required by the Rules of Court.  If any 
party fails to make proper discovery of evidence, or fails to 
allow for inspection and/or copies of the relevant documents 
in accordance with the Rules of Court, the party requiring 
discovery or inspection/copies may apply to a court for an 
order compelling compliance, and failing such compliance, 
the court may, on application, dismiss the action or strike out 
the action or defence, as the case may be. 

 The court can also of its own accord order discovery 
(within the parameters of the Rules of Court relating to 
discovery). 

(b) Persons who are not parties to the proceedings, but 
who have in their possession documents relevant to the 
proceedings, can be required to produce such documents, 
and allow copies to be made, by way of a subpoena duces 
tecum.  If a party fails to comply with the subpoena, such 
party may be found by a court to be in contempt of court, 
and may be liable for a fine or imprisonment .

4.2 Can a party withhold from disclosure documents 
(a) relating to advice given by lawyers, or (b) prepared in 
contemplation of litigation, or (c) produced in the course 
of settlement negotiations/attempts?

(a) A party can withhold disclosure of documents relating to 
advice given by lawyers in terms of legal advice privilege, 
which forms part of legal professional privilege.
■	 The	 general	 rule	 is	 that	 communications/documents	

between a legal adviser and his or her client are privi-
leged if: 
(1) the legal adviser was acting in a professional 

capacity at the time; 
(2) the communication/disclosure was made in 

confidence; 
(3) for the purpose of obtaining legal advice or for 

the purposes of litigation; and
(4) the advice does not facilitate the commission of 

a crime or fraud. 
(b) A party can withhold from disclosure documents prepared 

in contemplation of litigation in terms of litigation privi-
lege which forms part of legal professional privilege. 
■	 Litigation	 privilege	 protects	 communications/docu-

ments between a litigant or his/her legal advisor and 
third parties, if such communications/documents are 
made for the purpose of pending or contemplated liti-
gation.  In general, the communication/document will 
be privileged if: 
(1) the communication/document was obtained 

or brought into existence for the purpose of a 
litigant’s submission to a legal advisor for legal 
advice; and 

(2) that litigation was pending or contemplated as 
being likely or probable at the time.

(c) A party can withhold from disclosure documents produced 
in the course of bona fide settlement negotiations – known 
as “without prejudice” statements. 

3 Litigation – Overview

3.1 Which courts are appropriate for commercial 
insurance disputes? Does this depend on the value of the 
dispute? Is there any right to a hearing before a jury?

In principle, commercial insurance disputes are capable of being 
resolved in any court of law of competent jurisdiction. 

The most relevant courts are the High Courts of South 
Africa, the Magistrates’ Courts and the Small Claims Courts.  
A special “Commercial Court” has also recently been set up to 
try to resolve commercial litigation matters in the High Courts, 
quickly, cheaply, fairly and with acuity. 

Save for the type of matters which the different courts can 
deal with, the main distinction between the courts is their 
respective monetary jurisdiction. 

The lower courts have a maximum monetary limit, as 
published from time to time.  The current monetary jurisdic-
tion is as follows: 
■	 The	 Regional	 Magistrates’	 Courts:	 R400,000.00	 (four	

hundred thousand rand). 
■	 The	 District	 Magistrates’	 Courts:	 R200,000.00	 (two	

hundred thousand rand). 
■	 The	 small	 claims	 courts:	 R15,000.00	 (fifteen	 thousand	

rand).
Parties can submit or consent (at the time proceedings are 

instituted or in advance) to the jurisdiction of the Magistrates’ 
Courts even if the value of the claim falls outside the monetary 
jurisdiction of that court. 

The High Courts do not have a prescribed monetary jurisdic-
tional limit in respect of the value of the claims over which they 
exercise jurisdiction.  However, if the party instituting proceed-
ings elects to institute proceedings in a High Court, even though 
the monetary value falls within a lower court’s jurisdiction, the 
court has a discretion to award costs on the scale of a lower court 
where the party is successful.

Accordingly, in which court a litigant institutes proceedings 
will largely depend on the monetary value of the claim.

South Africa does not have a jury system.
Mention must be made of the office of the Ombudsman for Long 

Term Insurance and the Ombudsman for Short Term Insurance, 
which are regulated by the Financial Services Ombudsman 
Schemes Act.  Subject to certain jurisdictional restrictions, the 
Insurance Ombudsman offices provide the insuring public and 
the insurance industry with a free, efficient and fair dispute resolu-
tion mechanism, through an alternative dispute resolution process, 
applying the law and principles of fairness and equity. 

3.2 What, if any, court fees are payable in order to 
commence a commercial insurance dispute?

None.  However, incidental costs are payable to, inter alia, the 
sheriff, who charges a set fee for effecting service of legal 
process. 

Furthermore, where the party instituting proceedings is not 
resident within the court’s jurisdiction (a peregrinus), such a party 
may, in certain circumstances, be required to furnish security 
for the costs of the other party to the proceedings .

3.3 How long does a commercial case commonly take 
to bring to court once it has been initiated?

Anywhere from three months to three years depending on 
various factors, including the type of procedure used, complexity 
of the matter and conduct of the parties .

© Published and reproduced with kind permission by Global Legal Group Ltd, London
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■	 an	 anti-dissipation	 interdict	 (an	 order	 preventing	 or	
restraining a party from dissipating or concealing 
assets pending the final outcome).

(2) Interim orders to enforce/compel compliance with the 
Rules of Court.

(3) Other interim orders that are available are the following:
■	 rule	nisi: a court order which provides for a return date 

on which date the parties have an opportunity to show 
cause why the order should not become final;

■	 orders	 for	 the	 stay	 of	 proceedings:	 court	 orders	
suspending court proceedings; and

■	 interdicts:	 prohibitory	 interdict	 order	 (to	 prevent	 an	
act); mandatory interdict/mandamus order (to compel 
the carrying out of a particular act); and restitutionary 
interdict (to compel the return of property) .

4.7 Is there any right of appeal from the decisions 
of the courts of first instance? If so, on what general 
grounds? How many stages of appeal are there?

The appeal process and the stages of appeal depend on which 
court is the court of first instance. 

Parties generally have an automatic right to appeal a civil judg-
ment/order of a Magistrate’s Court, as a court of first instance, 
to the High Court. 

In respect of a High Court decision: 
■	 There	is	no	automatic	right	to	appeal	a	decision	of	the	High	

Court.  Parties wishing to appeal such a decision must first 
seek and obtain leave or permission to appeal.

■	 Leave	may	be	granted	if:	
(a) the appeal would have a reasonable prospect of success; 

or 
(b) there is some other compelling reason why the appeal 

should be heard.
■	 If	the	court	consisted	of	a	single	judge,	parties	may	either	

appeal to a full bench of that High Court, or appeal to the 
Supreme Court of Appeal. 

■	 If	the	court	consisted	of	more	than	one	judge,	parties	may	
appeal to the Supreme Court of Appeal.

A decision of the Supreme Court of Appeal, or in exceptional 
circumstances a decision of the High Court, may be appealed 
to the Constitutional Court.  Leave may be granted by the 
Constitutional Court on the grounds that a matter raises a point 
of law which is of general public importance.

4.8 Is interest generally recoverable in respect of 
claims? If so, what is the current rate?

Interest is generally recoverable in respect of claims, unless 
interest is expressly, plainly and unambiguously excluded by 
agreement between the parties.

In terms of the common law in duplum rule, interest on a debt 
will cease to accrue where the total amount of arrears interest 
that has accrued equals the total outstanding principal debt.

Parties may also agree to the rate of interest to be applied. 
In terms of the Prescribed of Interest Act 55 of 1975, where 

the interest rate is not governed by any other law or by an agree-
ment or a trade custom or in any other manner, interest shall be 
calculated at the prescribed rate of interest as determined by the 
Minister from time to time, as at the date interest starts to accrue.  
The current prescribed rate of interest is 9.75% with effect from 16 
January 2020, and is calculated as the repo rate plus 3.5%.

4.3 Do the courts have powers to require witnesses to 
give evidence either before or at the final hearing?

Generally no, but may do so in certain circumstances where the 
court is requested by one of the parties, or with the consent of 
the parties .

4.4 Is evidence from witnesses allowed even if they are 
not present?

Although as a general rule, evidence is given orally in open court 
by sworn witnesses, in certain circumstances evidence can be 
provided by way of affidavit. 

In terms of the Rules of Court, a court may at any time, for 
sufficient reason, order that all or any of the evidence to be 
adduced at any trial be given on affidavit, or that the affidavit 
of any witness be read at the hearing, on such terms and condi-
tions as to it may meet.  However, where it appears to the court 
that any other party reasonably requires the attendance of a 
witness for cross-examination, and such witness can attend, the 
evidence of such witness shall not be given on affidavit.

Furthermore, a court may, on application, in any matter where 
it appears convenient or necessary for the purposes of justice, 
make an order for taking the evidence of a witness before or 
during the trial before a commissioner of the court, and permit 
any party to any such matter to use such deposition in evidence 
on such terms, if any, as determined by the court. 

The court’s discretion to allow evidence to be given on affi-
davit or before a commissioner must be exercised judicially after 
a consideration of all of the facts .

4.5 Are there any restrictions on calling expert 
witnesses? Is it common to have a court-appointed 
expert in addition or in place of party-appointed experts?

In terms of the Rules of Court, no person shall, save with leave 
of the court or consent of all of the parties to the suit, be enti-
tled to call an expert witness, unless notice of intention to do so 
and a summary of the expert’s opinion and reasons therefor, are 
provided timeously in accordance with the Rules of Court. 

In general, the court is not of its own accord permitted to appoint 
or require expert evidence to be presented.  However, in limited 
circumstances and where the interests of justice requires the court 
to do so, the court may advise or request a party to present expert 
evidence, provided that the court is mindful of the dangers asso-
ciated with the judge intervening in the calling of witnesses, and 
there is no objection.  However, it has not been decided by our 
courts, whether the court can require such evidence where the 
other party objects to such evidence being produced .

4.6 What sort of interim remedies are available from 
the courts?

Typically, a wide range of interim remedies are granted in urgent 
proceedings. 

Some examples of interim orders that may be granted by 
courts in legal proceedings include:
(1) Interim attachment orders to preserve assets pending 

judgment or a final order:
■	 a	Mareva	injunction	(an	order	freezing	a	party’s	assets);
■	 an	Anton	Piller	 order	 (an	 order	 preserving	 evidence	

where there is fear or risk of destruction); and
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5.2 Is it necessary for a form of words to be put into a 
contract of (re)insurance to ensure that an arbitration 
clause will be enforceable? If so, what form of words is 
required?

In order for a dispute in relation to a contract of (re) insurance to 
be subjected to arbitration, it is necessary to include an arbitra-
tion agreement in the (re) insurance contract, or to have a sepa-
rate agreement/document, which contains an agreement to arbi-
trate and is incorporated into the contract of (re) insurance by 
reference. 

No specific form of words is required, although in terms of 
the Arbitration Act the wording should provide for the referral 
to arbitration of any existing dispute or future dispute relating 
into any matter specified in the contract. 

The Policyholder Protection Rules (refer to question 1.4 
above) provide that an arbitration clause in a non-life insurance 
contract, which provides that any dispute arising in respect of 
such contract of insurance can be resolved only by arbitration 
and by no other means, shall be void.

5.3 Notwithstanding the inclusion of an express 
arbitration clause, is there any possibility that the courts 
will refuse to enforce such a clause?

A court will generally enforce an arbitration agreement in 
a contract of (re) insurance, subject to the provisions of the 
Policyholder Protection Rules (refer to question 5.2 above).  A 
court will only refuse to enforce an arbitration agreement where 
there is sufficient reason for doing so, for instance in order to 
avoid a multiplicity of proceedings dealing with the same issues 
of law/fact .

5.4 What interim forms of relief can be obtained in 
support of arbitration from the courts? Please give 
examples.

Under the Arbitration Act, a court may grant interim relief by 
making orders in respect of: 
(a) security for costs;
(b) discovery of documents and interrogatories;
(c) the examination of any witness before a commissioner;
(d) giving of evidence by affidavit;
(e) the inspection or the interim custody or the preservation 

or the sale of goods or property; 
(f ) an interim interdict or similar relief;
(g) securing the amount in dispute;
(h) substituted service of notices; and 
(i) the appointment of a receiver.

Under the International Arbitration Act, a court may only 
grant interim relief if the arbitral tribunal, being competent to 
grant the order, has not already determined the matter, and if:
(a) the arbitral tribunal has not yet been appointed and the 

matter is urgent; 
(b) the arbitral tribunal is not competent to grant the order; or
(c) the urgency of the matter makes it impractical to seek such 

order from the arbitral tribunal.  
The court may also only grant interim relief in respect of: 

■	 orders	for	the	preservation,	interim	custody	or	sale	of	any	
goods which are the subject matter of the dispute;

■	 an	order	securing	the	amount	in	dispute	but	not	an	order	
for security for costs; 

■	 an	order	appointing	a	liquidator;

4.9 What are the standard rules regarding costs? Are 
there any potential costs advantages in making an offer 
to settle prior to trial?

The overarching rule is that all awards of costs are in the discre-
tion of the court.  This discretion must be exercised judicially 
and after a consideration of all of the facts. 

The general rule is that costs follow the outcome – the 
successful party should be awarded costs.  This rule should be 
departed from only where good grounds for doing so exist. 

Costs are awarded on a tariff basis and calculated in terms of 
fixed court tariff scales. 

Furthermore, in terms of the Rules of Court, a defendant may 
at any time unconditionally or without prejudice make a written 
offer to settle the plaintiff’s claim.  The effect of the offer is to 
place the plaintiff in a position where, if the plaintiff rejects it, 
the plaintiff will run the risk of having to pay the costs subse-
quently incurred, unless the plaintiff is able to prove an amount 
in excess of the amount tendered.

4.10 Can the courts compel the parties to mediate 
disputes, or engage with other forms of Alternative 
Dispute Resolution? If so, do they exercise such powers?

Mediation is currently still voluntary in terms of South African 
Law, and therefore courts cannot compel parties to mediate 
disputes or engage in Alternative Dispute Resolution in the 
absence of an agreement between the parties .

In any pre-trial conference the parties are, however, required 
to consider whether the dispute should be referred for possible 
settlement by mediation.

4.11 If a party refuses to a request to mediate (or 
engage with other forms of Alternative Dispute 
Resolution), what consequences may follow?

A court may award a punitive costs order against a party who/
which refused to mediate and/or engage in Alternative Dispute 
Resolution methods, where the court finds that the parties 
ought to have done so.

5 Arbitration

5.1 What approach do the courts take in relation to 
arbitration and how far is the principle of party autonomy 
adopted by the courts? Are the courts able to intervene 
in the conduct of an arbitration? If so, on what grounds 
and does this happen in many cases?

The courts favour the principle of party autonomy in relation 
to arbitration proceedings, and will generally uphold arbitration 
agreements and be reluctant to set aside or review an arbitra-
tion award.

The South African domestic law of arbitration is governed by 
the Arbitration Act.  South Africa has recently introduced an 
International Arbitration Act, based on the UNCITRAL model 
law. 

The courts are able to intervene in the conduct of an arbitra-
tion, but then only in limited instances, as provided for in the 
respective Arbitration Acts.
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5.6 Is there any right of appeal to the courts from 
the decision of an arbitral tribunal? If so, in what 
circumstances does the right arise?

In the absence of an agreement between the parties conferring a 
right of appeal, an arbitration award is final and binding. 
An arbitration award made in terms of the Arbitration Act or 
the International Arbitration Act may, however, be set aside 
or reviewed on limited procedural irregularity grounds, and as 
more specifically set out in the said Acts respectively. 
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■	 any	other	orders	 to	ensure	that	any	award	which	may	be	
made in the arbitral proceedings is not rendered ineffec-
tual; and

■	 an	interim	interdict	or	other	interim	order.

5.5 Is the arbitral tribunal legally bound to give detailed 
reasons for its award? If not, can the parties agree (in 
the arbitration clause or subsequently) that a reasoned 
award is required?

In terms of the International Arbitration Act, adequate reasons 
must be given for an award.

The Arbitration Act does not provide for the giving of 
reasons.  However, in practice, the parties usually agree that a 
reasoned award must be provided, and make provision for this 
in the procedural rules adopted by the parties for the arbitra-
tion proceedings. 
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